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)
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Smt Kranti S. Gaikwad, learned Presenting Officer for the Respondents.
CORAM : Shri Justice A.H Joshi (Chairman)
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JUDGMENT

By this Original Application, the applicant has approached this

Tribunal with following relief:-

2.

«

a) By a suitable order/direction, this Hon’ble Tribunal may be
pleased to quash and set aside the impugned order dated 29.10.2018
(Exhibit-T) passed by the Respondent No. 1, by which the suspension of
the Applicant is continued and accordingly, be pleased to further direct
the Respondents to forthwith revoke the suspension of the Applicant and
permit the Applicant to resume his duties in the post of Superintendent of
Jail.”

(Quoted from page No. 19 of the paper book of O.A.)

In support of his prayer, the applicant has narrated pleadings in

detail which runs at length spread in all 17 pages. From the point of

view of this Tribunal, relevant averments are contained in paragraph

Nos.3 to 7 and grounds are contained in paragraph Nos.20 to 24 & 26

read with averments contained in rejoinder in paragraph No.3 at page
No.257.

3.

Instead of narrating those pleadings by supply of language of

Tribunal, it is considered that it shall be useful to refer the pleadings by

quotation, which is done as follows:-

“3. The Applicant states that in view of the selection through MPSC in
the year 1995, the Applicant was appointed as Deputy Superintendent of
Jail at Nashik Central Jail. Thereafter, in the year 2000, the Applicant
was promoted in the post of Superintendent of Jail (Class-I) and posted at
Yerawada Jail, Pune. Thereafter, in the year 2005, the Applicant was
further promoted as Central Jail Superintendent (Super Class-I) and
posted at Nashik Central Jail. Thereafter, the Applicant was holding the
charge of DIG, Nagpur in the year 2009 and 2010. Thereafter, on
15.02.2016, the Applicant was transferred in the post of Superintendent
of Prison, Thane Central Jail. The Applicant is very strict and upright in
his duties and took many steps to curb the corruption and malpractices in
the Prison Departments and hence, he was targeted by Senior Officers in
collusion with some of the Jail Staff on several occasions.

4. The Applicant states that the Respondent No. 1 is the Home
Department of Government of Maharashtra represented through the
Principal Secretary, Home Department (Prison) who have sole control over
the affairs of Home Department including the Jail Administration. The
Respondent No. 1 is the Disciplinary Authority of the Applicant. The
Respondent No. 2 is the Suspension Review Committee appointed as per
Government Resolution dated 14.10.2011 and 31.01.2015. Hereto
annexed and marked as Exhibit “A”(Collectively) are the copies of the
State Government Resolutions.
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5. The Applicant states that somewhere on 21.03.2016, one Lady
Constable by the name Smt. Praja Choudhary (hereinafter called and
referred to as “the aggrieved women” or “the said Complainant” for the
sake of brevity and convenience had applied to the Office of the Applicant
for staff quarters. There were 17 applications received against the only 4
vacant staff quarters and the application of the aggrieved woman was at
Serial No. 9. Therefore, as per the procedure of allotment, it was not
possible for the Applicant to allot staff quarter to the aggrieved woman
and therefore, vide order dated 23.08.2016, a copy of which is hereto
annexed and marked as Exhibit “B”, the Applicant had allotted staff
quarters to the first 4 staff members. The Applicant states that prior
thereto because of indiscipline behaviors of Jail Constables viz. Shri
Shrikant Thackeray, Shri Mulik, Shri Jumale and Shri Sagar Bhosale the
Applicant warned said Constables and changed their duties.

6. Since the Applicant did not allot the staff quarters, the said
Complaint kept grudge of the aforesaid fact in her mind. Taking benefit
of the aforesaid fact, aforesaid Jail Constables viz. Shri Shrikant
Thackeray, Shri Mulik, Shri Jumale and Shri Sagar Bhosale on
instructions of Deputy Superintendent Shir Nitin Vaichal (who was
interested in charge of post of Applicant) insisted to aforesaid aggrieved
women Smt. Praja Choudhari to give false complaint against Applicant.
Thereafter all of a sudden, somewhere on 29.08.2016, the said
Complaint approached to the Deputy Inspector General of Prisons
(Western Region), Maharashtra State, Pune along with two other
Constables namely Shir Shrikant Thackeray and Shri Mulik and
submitted a so-called Complaint in the form of statement, a copy of which
is hereto annexed and marked as Exhibit “C” recorded before the said
Deputy Inspector General of Prisons, Maharashtra State, Pune alleging
harassment against the Applicant. In the said statement, the said
Complainant-Smt. Praja Choudhary nowhere contended that the
applicant sexually harassed her at the workplace or elsewhere.

The Applicant states that surprisingly the aggrieved women
directly approached to Smt. Swati Sathe, Director General of Prisons
(Western Region), Yerwada, Pune instead of approaching to the concerned
superior Officer at Mumbai. It is firm allegation of the Applicant in that in
order to take revenge to the several written complaints from the year
2012 onwards filed by the Applicant against the aforesaid Smt. Swati
Sathe, Director General of Prisons (Western Region), Yerwada, Pune, the
said Smt. Swati Sathe called the aggrieved woman at Pune and forced
her to give statement against the Applicant and accordingly she
approached to Smt. Swati Sathe, Director General of Prisons (Western
Region), Yerwada, Pune. The said fact itself shows that Smt. Swati
Sathe, Director General of Prisons (Western Region), Yerwada, Pune
called the aggrieved woman and forced her to give complaint against the
Applicant.

The Applicant states that on the basis of the so-called statement
of the aggrieved woman, the said Smt. Swati Sathe, Director General of
Prisons (Western Region), Yerwada, Pune submitted her report dated
29.08.2016 to the Additional Director General of Police and Inspector
General of Prisons, Maharashtra State, Pune for taking appropriate
action. Hereto annexed and marked as Exhibit “D” is the copy of the
Report of Smt. Swati Sathe, Director General of Prisons (Western Region),
Yerwada, Pune.
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7. Thereafter, the Inspector General of Police (Prions), Mumbai came
to Thane Central Jail on 31.8.2016 whereat the Applicant was working
as Superintendent of Prison and took his statement, a copy of which is
hereto annexed and marked as Exhibit “E”. On the very same day, the
Inspector General of Police (Prison), Mumbai transferred the aggrieved
woman from Thane Central Jail to Byculla District Jail.

The Applicant states that the Inspector General of Police (Prisons),
Mumbai did not record statement of any of the staff members or
witnesses and also not collected any documentary record including
alleged Whats app massages from the Applicant.  Thereafter, on
1.9.2016, the Inspector General of Police (Prisons), Mumbai recorded the
statement of the aggrieved woman at DIG Office, Byculla, Mumbai. Hereto
annexed and marked as Exhibit “F” is the copy of the statement of the
aggrieved woman recorded at DIG Office, Byculla, Mumbai.

The Applicant states that surprisingly, without seriously looking in
to the matter, on 1.9.2016 itself, the Inspector General of Police (Prisons),
Mumbai submitted his so-called Report, a copy of which is hereto
annexed and marked as Exhibit “G” to the Additional Director General
of Police (Prisons).

The Applicant states that the Additional Director General of Police
(Prisons) without verifying the said Report, on the very same day, i.e.
1.9.2016 straightway recommended suspension of the Applicant. Hereto
annexed and marked as Exhibit “H” is the copy of the said Confidential
Letter of the Additional Director General of Police (Prisons).

The Applicant States that the Respondent also not scrutinized or
looked into the documents and reports and hurriedly issued impugned
order dated 2.9.2016, a copy of which is hereto annexed and marked as
Exhibit “I” thereby suspended the Applicant allegedly as per Rule 4(1)(a)
of Maharashtra Civil Services (Discipline and Appeal) Rules, 1979 for
conducting the Departmental Enquiry.”

(Quoted from page Nos. 3 to 6 of paper book of O.A.)

“20.  The Applicant states that impugned order passed by Respondent
No. 1 is nothing but clear non-application mind. The Respondent No. 1
while passing impugned order not at all assigned any reason for
continuation of suspension of Applicant. Therefore such non-reasoned
order cannot be sustained under the eyes of law. Hence same is liable to
be quashed and set aside.

21. The Applicant states that the Respondent No. 1 while passing the
impugned order clearly breach the norms laid down in the Government
Resolution dated 14.10.2011. The applicant states that as per Clause 7A
only ‘Disciplinary Authority’ has power to take review of suspension of
Government employees who are suspended for holding departmental
enquiry. The Applicant further submits that Government Resolution dated
31.01.2015 provides the formation of Suspension Review Committees in
respect of Government servants against whom criminal proceedings are
pending. However the Applicant suspended only for conducting
departmental enquiry. Hence Review Committee formed vide aforesaid
Government Resolution dated 31.01.2015 is not having any power to
take review of suspension of Applicant and only disciplinary authority
has power to take review of Applicant. Hence, on this ground also
impugned order is liable to be quashed and set aside.
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22. The Applicant states that atleast on 2 occasions Suspension
Review Committee recommended for revocation of suspension of the
Applicant. However though there is no any change in circumstances on
the last occasion, the Committee for reasons best known to it refused to
recommend the revocation and the Respondent No. 1 without application
of mind and without passing any reasoned order straightway ordered to
continue suspension of the Applicant.

24. The Applicant states that in judgment dated 22.12.2017 passed
in Writ Petition NO. 8080 of 2017, the Hon’ble High Court has observed
that after submission of the Committee Report, the Departmental Enquiry
will be initiated against the Applicant. Therefore, it is very uncertain that
when will Departmental Enquiry be initiated against the Applicant. The
Applicant states that the Applicant is now suspended for more than two
years and yet Departmental Enquiry is not initiated against the
Applicant. Therefore, it will cause grave prejudice to the Applicant to
keep him suspended for uncertain period. Hence, on this ground also
impugned order is liable to be quashed and set aside and Applicant
should be allowed to resume his duties.

26. The Applicant states that the complaints of sexual harassment are
filed against the 14 Officer/Employees of Prisons Department. In
addition to that recently similar complaints are filed against Shri Nitin
Vaichal (Jail Superintendent, Thane) and Shri Chandane (Jail
Superintendent, Nanded). No one among them was suspended from their
services and only enquiry into complaint is initiated against all of them.
The Applicant states that though the Applicant’s case is of similar nature
he is suspended for holding departmental enquiry straightway without
initiating enquiry into complaint filed against him. Therefore, Respondent
No. 1 has clearly committed hostile discrimination by treating two similar
situated persons in two different manners as stated above. Therefore,
the impugned order dated 29.10.2018 passed by the Respondent No. 1 is
liable to quash and set aside.”
(Quoted from page Nos. 12 to 15 of paper book of O.A.)

“3. I say and submit that I am filing this affidavit for brining on record
some facts which clearly shows that while illegally continuing my
suspension the Respondents has given discriminatory treatment to me. I
say that there are various complaints of sexual harassment filed against
the Government Servants. Details of such few complaints are as under:-

(i) The complaint of sexual harassment is made by Lady
Constable Smt. Shubnam Pinjari against Shri Nitin
Waichal-Superintendent, Thane Central Jail, Thane.

(1) Lady Constable Kavita Dhotre filed complaint against Shri
Ramraje Chandane, Superintendent-Nanded District Jail,
Nanded.

(iii) Smt. Saikh Anjum Parveen Mohiddin-Lady Constable filed
complaint against Shri R.V. Marale, the then Jail
Superintendent, Latur District Jail, Latur.

(iv) Smt. Poonam Manohar Salave-Lady Constable filed
complaint against Mr. Bhanvase, the then Superintendent,
Ratnagiri District Jail, Ratnagiri.
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Smt. Sheetal Karad-Lady Constable filed complaint
against Shri D.D. Kale, the then Superintendent,
Ahmednagar District Jail, Ahmednagar.

Smt. Vaishali Jadhawar-Lady Constable filed complaint
against Shri Mahadev Pawar, the then Superintendent,
Sangli District Jail and as of today Mr. Pawar is working
at Beed District Jail.

Smt. Mandape-Lady Jailer filed complaint against
Narayan Chonde, the then Superintendent, Satara District
Jail, Satara.

Smt. Khobragade Lady Constable filed complaint against
Pramod Wagh at Nagpur Central Jail, who is presently
posted at Kalyan District Jail as Dy. Superintendent.

Smt. Suvarna Shinde-Lady Jailer and other Lady
Constable filed complaint against Shri Nigade-the then
Office Superintendent, Jail Officers Training College, Pune.

Smt. Swati Sateh-DIG herself filed Complaint against Jail
Constable Shri Ashok Sarode working in Byculla District
Jail, Byculla, Mumbai.

One Lady Constable filed complaint against Shri
Hanumant Raut-working as Hawaldar at Usamanabad
District Jail.

The complaint of sexual harassment against Yogesh
Desai-DIG (Prison) was filed by a Lady Jailar Smt.
Athavale. However, no any enquiry is conducted against
Shri Desai and on the contrary Smt. Athavale was
surprisingly transferred to Amravati Central Jail.

Smt. More-Clerk filed complaint against Shri Rajendra
Borkar-PA to (DIG) Prison, Aurangabad.

Lady Constable-Smt. Reshma Fakir filed complaint
against Shri Dayanand Sorate-Sr. Jailor, Ratnagiri District
Jail, Ratnagiri.

Smt. Navita Gaikwad-Clerk filed complaint against Shri
Awale-Jail  Superintendent, Kolhapur District Jail,
Kolhapur. However, said matter was internally settled
between both the parties.

Smt. Walunj-Jailor filed complaint against Shri P.J.
Jagtap-Jailor, Yerwada Central Jail. However said matter
was internally settled between both the parties.

Lady Constable Smt. Chavan filed complain against Shri
Gite, Ratnagiri District Jail, Ratnagiri.”

(Quoted from page Nos. 257 to 259 of affidavit-in-rejoinder)
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4. The respondents have replied the averments by admitting the

facts of the matter and averred further, saying that :-

(iv)

v)

Mala-fides are denied.

Impugned action being improper, unjust, being in violation
of principles of natural justice etc., is also denied.

Completing the disciplinary enquiry in the matter of
charge-sheet served on the applicant is not possible in
view of the interim relief granted by the Hon’ble Supreme
Court in Applicant’s SLP No0.92/2018 by order dated
22.01.2018.

In so far as the aspect of discrimination averred in ground
at paragraph Nos.25 and 26 is concerned, the State has
replied that averment, which reads as follows :-

“14.  With reference to Paragraph 6.25, I say and submit
that the contents raised in this para are not admitted. It is
submitted that the grounds of suspension of Shri
Chandaramani Indurkar, Shri J.S. Naik and Shri Vaibhav
Kamble and the grounds of suspension of the Applicant
are different. Further, it is submitted that the Applicant
has been suspended on four counts previously and as per
the direction given by the Hon’ble Tribunal in O.A. NO.
269/2018 dated 16.10.2018, the Government on
29.10.2018 took the decision after considering all facts.

15. With reference to Paragraph 6.26, I say and submit
that the contents raised in this para as to the fourteen
complaint of sexual harassment and no one amongst them
suspended from the service, it is submitted that these
issues are not pending at Government level The
Applicants case is of serious nature also his previous
service record is not good. The Applicant has been
suspended previously on four counts and mostly on
charges of sexual harassment.”

(Quoted from page Nos. 770 &771 of affidavit in reply)

The allegations of discrimination as alleged/detailed in
rejoinder are concerned, those have not been replied by
the respondents even while filing additional affidavit,
which is at page Nos.777 to 780.

S. In so far as grounds regarding mala-fides on the part of Smt.

Swati Sathe, Deputy Inspector General of Prisons (Western Region),

Yerwada, Pune are concerned, those do not warrant to be dealt with in

the background that Smt. Swati Sathe is not arrayed as a party
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respondent. However, steps taken by Smt. Swati Sathe, Director
General of Prisons (Western Region), Yerwada, Pune, in so far as those

are born on record are concerned those can be considered.

6. Applicant’s plea that the suspension is propelled due to mala-
fides in law, can be examined on its own merit in so far as it relates to
official acts of respondents are concerned and if those get any support

from record.

7. The facts which are antecedent and not in dispute are

summarized as follows:-

(a) The Applicant belongs to Hindu-Kaikadi Caste, which is
recognized as the Vimukta Jathi / Nomadic Tribe (VJNT).

(b) Applicant possess degrees of B.A., MSW and LL.B. etc. In
1995, in view of the selection through MPSC, the applicant
was appointed as Deputy Superintendent of Jail at Nashik
Central Jail. In 2000, the Applicant was promoted on the
post of Superintendent of Jail (Class-I) and posted at
Yerwada Jail, Pune. In 2005, the Applicant was further
promoted as Central Jail Superintendent (Super Class-])
and posted at Nashik Central Jail.

(c) Applicant has less than 3 years of tenure left before his
superannuation.
(d) On certain occasion, the applicant has been blamed,

charge sheeted, and even suspended, however, so far, any
adverse decision is not finally reached against the
applicant. It is not shown that any penalty has been
inflicted on him.

(e) On 21.03.2016 Smt. Praja Choudhary an woman Jail
Guard (Complainant) working in Central Jail at Thane,
requested the applicant for allotment of staff quarter.

H On 23.08.2016, the applicant has allotted quarter to four
woman guards staff members, but did not make allotment
of staff quarter to the complainant.

(g) On 23.08.2016 the applicant changed allotment of duty to
Constables viz. Shrikant Thackeray, Shri Mulik, Shri
Jumale and Shri Sagar Bhosale and warned them to
properly perform duties and maintain the discipline.
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Applicant claims that these four Constables got

disgruntled.

Record reveals (Page Nos.600 & 604) that Smt. Praja
Choudhary has entered into conversation with some
amongst these four disgruntled guards.

Smt. Praja Choudhary claims that she had received
communication from the applicant by sending message on
her cell phone. It is seen that the complainant responded
and applicant was also actively engaged in further
response/conversation.

Copies of screenshot of messages on whatsapp which were
filed by complainant along with her report furnished to
Smt. Swati Sathe, Director General of Prisons (Western
Region), Yerwada, Pune, are placed on record of present
0O.A., which are at page Nos.580 to 593.

Complainant claims that she had secured the contact
number of Smt.Swati Sathi, Director General of Prisons
(Western Region), Yerwada, Pune. Text to above statement
is seen at page No.576, which reads as follows:-

“8 Jd g3d AT tTBE AT 3 AU 3T 3t FA TR
FEY BlA. R Al BRIJE 3U. Agletiieics et A ASH AR HBie el
featcrett lan. < 3neR aecrE B 9,30 Gl adle Jd AAS Al HAsH
&l Ueliel. Jehich FHSHAA Blel BHmel adlel Ad Heall APde a Hed
RO [Aeiel Delt. e A T M FAR Fl 30 Q. 2%.0¢.95
st GO AR FIACRAA A 3. FAFHRIERD et A HSH Al A@

T AR DA FAR A A,
(Quoted from page No. 576 of paper book of O.A.)

Complainant went to meet Smt. Swati Sathe at Pune and
reported her the incidents of applicant’s chating on cell
phone withher on 29.9.2019 and sought help.

The first response of the applicant is seen from this
statement, which is recorded by the Director General of
Prisons (Western Region), Yerwada, Pune, viz. Smt. Swati
Sathe, the copy of response is at page Nos.49 and 50,
which reads as follows:-

«

ofellal

A [EEETer 1. Sea 3ifézie 10 H. BRITE AR adel STalE
lega aal @l 30T & 39.0¢.°09§ 2ASH FeU AN g Aed AT AlGE
2B ST FIAQAUA ST &1l Az 1 araetl, #H1 A1 7593 gaiet A1
315,
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FH &l deotlor FHA FFIA [N Gaiw 9.3.2098 At ?
ABTEBNE Baa 3ug. Rl bree gam Farrzens aieq s g,
&l ferarrRad] F Fldl g S1ted FATR [eHaret e Bt 3.

#H &ren ez sicid diwell shadl agmr g.31. i ket =
diepoll #el Hl apre S 3= Biez et gld & et et et

Ad ARFE i SYTA FEARIA e, aHT FMeAE 5ZET
oAU 3], FHBE fQsionaed] pasr AlFen dgena Hlarsst sietet, at #AH
(A=t d5es A BB 8 A Alga a@d. Fl Apdl 96 Raa et
FEaT vl AlBen adlen giftucer 3usidl adAaE gieldet &E AlFd?
TATAE H] 32 . FAleag] 337 BeAl. AT BRAT AFGE (@I 3l Az
Hien AFSIE] a1 A1 FH A et dsape a siAd] sowsh @le a A
ga7r et e 7 Sl #FiFd] dasidas! dvenaiaa Aifdidet s,

A AEA3T Hedor qifFe=tiar siAa] Jierd] aian e & dag sl
&iErE Qlgesticl 3iienl & 3a18 av fagea a3a1. &en Al B Ben, #l &iar
SIBIAA &b Tl 8Ald TIHB ezl JipTa TN, idle aia, 51 3291
Bl G2q =il [Uetia el A Hectenl Helol e 8a alet a isapidvear
&iEr 39 Zlar 8 Fziid 33 diFdl.  H A= aiedsig Helol #e T feiget
3B, =il &bl A STl Al & 3l el BAAT SeTe=l Tpe T 317
foifzet 8 Baer Ader, #Hl #ds1 72} plvaa] aise wiga feisatet aigl,

811 sfiepia 313, 221, 8 FAA, 221, sl HBlw, 2w Aar E A
332l agarct! &an 2o Aga Eis] e HEe A ARG 271 §B B
EA3Y HAT a2 317 3isalAvral 3 Sial. =i il araes an 3usifézientE!
HGIE el 31B.

#H sfiwd] Gerdl e sivear ade=na Fane Baa aigl &l
&l T FlAl, S [AFez sllepia 3iep? et Jqdl dbie ®edl & ...
P papa Agel g usE 2ge PR el 3E.”

(Quoted from page Nos. 49 and 50 of paper book of O.A.)

Moreover, the applicant’s version is also recorded by the
Special Inspector General of Police (Prisons), South
Division, Mumbai-8 Shri Rajwardhan, in letter/report
written by him on 01.09.2016, Exhibit-G, page Nos.55 to
58, where the relevant text is narrated at page No.56,
which reads as follows:-

“a1 Hzsila dieelaet sft crrera, 3iefzies A ST AHE B B,
HeZ Aol pHAI-TA FHl door HA [Betl 318, == fAez BHeteell ADR
315t Fd] &@IFET @RV Siell 3. Hd HAFlell pHwI-FiaRla A, el
iell Hqea1 B FEeTUIA 3iiel, FHeT d0eb FHeA FNTISH 3iiaesal eqAAT
T HilGA Fetl desldes] FEnEEIA JIAR Sld. FHeAl A 37T AT
uglen sAAL. el Fran suen e Bl He &iarE el F&ell A
R dan 38, =lien 3iwiAAL Ald Ao 8Ald B STl dipe
Fetias, A HaZ GBI B b 3isdplavena et g, #Hl dluas
Helor aise = wislaa aigl, 2 Fasifa s, arepd, 22iep, Sl AN, i G
2l FaBlep, 2¢iep Al & Aol 3321 SGciowAB ardlota el Hell

B 31 308,

(Quoted from page No. 56 of paper book of O.A.)

In summary, applicant’s version appears to be to the effect

“Complainant, Jail Guard, Shri Shrikant Thackeray,
Shri Mulik and Shri Jumale all of them together
have hatchup a plot to involve the applicant.”
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Versions of the complainant contained in her report, which
is summarized in the report sent to higher authority by
Shri Rajwardhan, Special Inspector General of Police
(Prisons), South Division, Mumbai-8, which is seen at page
Nos.56 and 57 contains the summery of complainant’s
version. Relevant portion from Shri Rajwardhan, Special
Inspector General of Police (Prisons), South Division,
Mumbai-8, report reads as follows:-

“ar Fzsifa, A aerdl, wrRIgs PraE aidss aeaaEa diael e A
&l 3aT el FICTANH Gt STae AT S Sl e, 3iefleres et
&iaef aica azer a BT BlATT TP FAIEG ST AHITT Bt 3. &l
FHasla e FGear A B AR BElTHH HeQ BART O AT
dlegare TigicenEAR Sliae el eimab] szl Get, 2 05.0c. 209§ 25t
BleT @t pesal [FT Al ASTIRNE] Jict] F=Hdes] AT ST &el “q B4
g Rada, amdla a1 a1ge e A3a” 313 FBIE Hl Bl FEg age
lerger aictt. s, swera e AcvenRnd! Al Feleakan e sidl, s suea
Fraell JHOT & FH] 3TE] Rt et 308, aEd Hl agg aed &l, A
&ia AFA 5 AAFE 8Y @A FId, eIl H 370l GBR AAST B,
SrAGEIHe AT =il AT A Bt wedd! Jaan [Befl aeg #l Ao B
Ppaict A 3naeTas g qra Fleena wicniaciAc sl siera, 3iefziep AiE

FAZleT e AAB3 TrgvErEl geipler JiE?Er AEar”
(Quoted from page nos. 56 and 57 of paper book of O.A.)

8. In the process of examining rival contentions, at this stage, this

Tribunal has to proceed on the foundation that :-

()

(b)

()

(d)

Whatever thing material / version / prima-facie evidence
which is borne on record may have to be accepted as facts,
prima-facie established, unless gravely suspicious.

Every word and line found therein may not be taken as
gospel truth, yet those cannot be discarded at the outset.

Total belief or disbelief on the statement of the
complainant or even of the applicant would be premature.

Hence, this Tribunal has to proceed upon accepting the
version of the complainant, to be prima-facie based on the
reality and truth, as well form opinion about palatability of
applicant’s version.

9. Now the job left before this Tribunal is of grasping from the

events which have occurred, exact text of the complainant, and while

appreciating/assessing worthiness of credit thereof, to refer to those in

summary way and without repeating and reproducing the text in

totality.
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10. Therefore, now this Tribunal has to divide and narrate what is

the gist of the grievance of the complainant, which is done as follows:-

(2)

(b)

()

(d)

(e)

()

(8

(h)

The applicant (Shri Hiralal Jadhav) had threatened the
complainant that he would take action against her (the
complainant) towards her absence from duty.

The Applicant did contact the complainant initially by
sending a blankcall / message on whatsapp or by
contacting the complainant on her cellphone / mobile
phone.

On 26.08.2016, the applicant orally asked the
complainant to meet him outside the Prison near Kalwa
Bridge.

The complainant went at Kalwa Bridge with due
precaution and was acoompanied by a male Jail Guard.

When the applicant meet the complainant at Kalwa Bridge,
the applicant offered her frontseat in car, held / touched
her hand and offered her to go for ride and uttered words
that you look pretty (g Ju IR ). The complainant
shirked the hand of applicant and refused and went off.

Complainant received massage from the applicant and
complainant got engaged in replying those, and this was
going on from around 10.00 p.m. of 27th August 2016 till
late night mid-night between 27t and 28t August, 2016.

The complainant did not delete the messages, though
applicant told to do it.

During last four months, the out-look/point of view of the
applicant towards complainant and generally as regards
female staff was lacking grace and proper respect.

11. Based on the report submitted by Smt. Swati Sathe, Director

General of Prisons (Western Region), Yerwada, Pune, the Special

Inspector General of Police (Prisons), South Division, Mumbai-8, file was

moved on the same day, rapidly for proposing applicant’s suspension.

The Additional Director General of Police (Prisons), South Zone, Mumbai

wrote a letter to the Additional Chief Secretary, Home Department and

proposed disciplinary action and suspension of the applicant.
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12.  The record shows that the applicant’s suspension was processed
and moved within one day and it was approved by Hon’ble Chief

Minister. The order of suspension was issued on 02.09.2016.

13. The applicant has been served a charge-sheet on 15.11.2016 i.e.

after about two and half months.

14. The concluding part of charges against the applicant are based
on the factual narration referred hereinbefore, and exact text of two

charges reads as follows :-

(a) Charge No. 1 :-

T T GHH AT BT HET AL AT BRIPSAFE HETAT
et anamar sl Berenst suea, el i &ia BaeEna Fald A, sdEriavar s gl
& qar 3ronsiaer 318 adu ewma &is] Hfdes ieluae B HE dda B, BiHD AlReEn HoE
SBaAIGIE H B AFIZIG ST AT (AATes) A 9969 =1 forra 3 3ifor 2231 (9) & #a1 et g,
(Quoted from page No. 65 of paper book of O.A.)

(b) Charge No. 2 :-

A3 - 2

8. BeIenier 21, Suela fEetaa sielzias, St AEATH] BIRITE Al=TIASER AT BTN ST
glrRlaidler anaftar geezret sracieen R fdredizn fpar Siadgaizn siRtara Aazaas

Sifdrepers - &l Belenier A Se, AlAr A B 99/00/°09§ @ 02/0%/2095
awicriasia s Fezad! Brig defier iefiees ar qgrar @ElsrE Jue 3ier giar. siad gar AT dierd,
Fafergad ABE 247 Al NP ferarTena Heavenslar fad st qaT Ben Flal. g 4
et e, sieleres s siad gon Ne, AFeT 2a1e6 Al 3ieleies HEIFAE NG GAc, AT
JIBIET SA U AZE, &1 37 A Wier &2 Few Jge wigl deerdiar Alenerd 3ig, 3 AIae Sz,
72g ErarrzRie aeq 520 8 el e 3 @ A g5 e, Fateigad Alpen 221 i S sist
B, AT FEZT FIAT GeEqeA] FBATAT A, Tasa 8 FAIe Fea, Sielieies Jar Jiarel 33 e
B AT FANIYAD T ASCBGE T FHIBE BHET-ET G2} BT A 308, arzertaas qgiar st
Betenier suera, siefzies il papl ARE BHEI-TE daFAlS aicasa sideee Bl BAae it A7
3B, Tiasa 4l [Feieter s, 3ieferas Jiel &g iefetas Jr garEn AT el Ul B BHE!-TE
BleT 3R ITT Dt 3B,

Reies 30/08/209§ 25l et #ezad! wrigE Adfler “onFeBler amEAla 3ehier EagR Ed

SrcEEa T aBR 36 Qi A ondd GRkudes . elasiu-209%/4.8.9/9C/(2.a @) Raidm

04/?/209% 31=g3 faadl @ Fear amidl, Fe Jgla daeen apldl auat & @A Fwad et
IR TAA, 3ol AT JAT A JeaT Sl [BcTet snerd, siefeids diaf A &9 a 9§ Bl qaaz
305, &l Sieferas aA1d TR 39 B2Ad 3T A B, =iaae A JuAT agr, JHInleentd] Tl diael
Pl IrAAI, =il &Fed HIFEl de g, A1 &iE 3iEaT ol Betenr 3E,  feend] 3ist ewadl armeT
a8 e FFa AT 3 =1 SHFAE TEIV-T HHE -l 351 TFI0AS] 3n@el R, A o
agra, gl Sl 2 aidewga diaeflesa 80 3EIg 38, aAT AT 7 AT SH 7. 9 FER TZAR
et gam Aerd e qerge ieridies sneaE AzgE Aga FAll. Aasa 8l BT Sed, Aar age
83 fRga Aal. anasa 4l Fewnet snea, i) @id arEr A &Sa vl ARG HHEAI-A1a T ST
318,

2} Betier sea, sielzies i, &id Aaiger @&.9903°9060 aze A gon dlerdd,
Fafergad ARG 2216 Al ATE . 9508595099 az Bicw 3UgR Faa-a a siAd g=u aierd! aid wict
3R el wisfaet 3uga. &l Beter sera, 3ieleies alel Pebl AFEN BHET-E 3rNTBR AT 3T
Bie 3MER Wiel qrege 2wl AuAUh ifdwr-ar siensele ada sug. arailas qgiar sh Feet
SEra, Siellers 8 gl @ TAETR AS-31 8 SidwR Sngd. AR wHA-ieR aEdE Hareena ar
3maeees g, a2y 4 Buener suaa, sieeas i Algen wHar-aiel awaia Huag! s dac wig.
srengesr? 4} Ferene snea, siehea il sroflagds a 8qgeearant Ul AlFEl BHE-AE A SiarE!
wlcl qIege Jizade Hai g
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Raties 219/0c/209¢ A 5 90. 3% arsiar 4 Feieier suea, el el &ia AT .
Q03290 aBe FaAlgard ABE 241, SAH T A AN MABT . 9608595099 adeT Fic
STUGR qeiF 3. THeb AT HSa AN S Bl AGea AN 23] 90. 3% ARUFA 9. 9§ AT >
3ger &ia A Ret 308, AR wHaAT-2nel A SR FiEwt 3G AAT HA, F q T3z a 3EaIE 3B,
&aaz dael st suera, siefeie i sad! got e, AR b Al 3neTE F3rA 3G AT Herwe
Befle wzarma Fitvas. aasa st Bene snea, siefizias aia srilagds a aigeaga siAd asn Aerl
FiRel Feem & 3np. S (Faene sned, Jiefe 8 FAER a g aot-9 8 sifdewdl e Bl
UHH A TN FABE BHAT-T T3] 3TRIE BB 37U AAST QSAA 31 Sav Ao Gia.

st Beiener Zran anera, siefeies oA aattgad AR @ A gon e qtar ez
frareTene Guenasiien BRINE GRAERA Ha3al for, 810 A2 AIaied 9ga &al 3ig. arzaldas qgiar si
Betener sera, 3ieleies el sAA gon @iedl, #Alpen el AT BUEnE! fvear aenazE gid az
Sielieres aid @ierana =ian Sienga aal @ snacas gia. sf Feener suea, Siefaw aia siaed gew
e, FAAZFT ABE 220 Al AAT BieT BSa ALIAARA GFT HSA G AT 1. 4 B T,
siefletes il &ia gerar Aarae dei 3. S Ficiier sied, iz 8 A gor G, AlF 2¢ies Al
Raties 2§/0c/2093 A Bla d5a BRIEIE GRAEIRT daal fat, 810 dd Actaza TeraeRa .
arzafaas agiar i BeTer Serd, Siefleis il AR HHE- Al HLNGHH FEIA Hedial Fraigaie A0
3i1aedas 8. Pabl AR BHaET-iE ARG R BRIEIE age A0 aiasa 4l Baiete se, 3iefizia
il Sides 3ielgae a $te ada et g, 81 [Feletier sne, 3ieletas Jisl &id gerar ARargs eoe vl
AT BHEA-T1GT TG N0 3E.  Fasal S Fletier suera, 3ieletes Jisl &ia daeia Eaia Taed,
PAETRIITA] TFEA] SF] & =18 GaTH 31N 318 advl eda &lail Silded el Udel 5a HC AT e,
FlFHHE AFEAE FoEs sHaER F HSA AFRIE TR Aal (Ad95) FEm 996 = a3 sl
fer1 2@ 31 (9) @l %91 et 3B,

...................................... 2f} [Bereter suera, sieleias @ A gon et diar Reies °.¢. 209§ At
BleT B BRIAE TRAEIRT wHesal Jiat, 30 A2 Actazn ForaaRa A, aralas agiar 8l Feee
STErE, 3iefzies i) AGE BHA-A HIAMHH FFYA A [HAIAIGHIZ HET Saes Sld. Ul AGEA
BHET- Tl AR BIRITEE g2 Az Fame sl Bete suea, ez Ji &iae se-aa: a
e adel et 3uE. 4l Beeter saa | 3ielizies e &8 UErEl JTaaT el Pebl HIBE BHEA-TAT FE
3ITETl 3E. 2 aat 4l (Beiener sueia, siefizies s & Baea Fdia Tai], aEarREEr e aiEl
q &id UEia 3N 313 adu ewme el Side JelUae el HC dde o, BB AlFeE Hios
TBAIEIE P BFel ABRIE &0t Aal (adaen) g 9908 &= i 3 30l o 2@ 31 (9) &l 471 et

%»
(Quoted from page No. 66 to 68 of paper book of O.A.)
15. In summary, what has been alleged against the applicant in the
Charge is :-

“(@  Inappropriate behavior in calling women employee to meet
outside place of work and inappropriate behavior by holding
her hand and offering her for go to ride etc., and improperly
entering in conversation through whatsapp messages etc.

(b) Applicant got engaged himself in communication of
Whatsapp through his mobile with the complainant and
kept her engaged later hours and sent inappropriate and
impolice messages, photographs etc with bad/unfair
intention.”

16. Next point that arises is as to manner in which the matter of

review of applicant’s suspension is considered.
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17.  The applicant has urged that :-

()

(b)

()

(d)

(e)

The respondents had treated that the matter of review of
suspensionis processed by the Government, on the basis
of Governmnet Resolution dated 14.10.2011 (Exhibit -A,
page No. 21).

The Government decision dated 14.10.2011 contemplates
or deals with only such cases of suspension which may
have been ordered due to arrest in a criminal case charge,
and the suspension which is ordered due to initiation of
disciplinary action is not governed by said G.R. dated
14.10.2014 (Exhibit-A).

Admittedly, the record relied upon by the State also
reveals that the matter of suspension of applicant was
moved due to the statement given by the complainant to
the Director General of Prisons (Western Region),
Maharashtra State, Pune, and the complaint thereon and
not due to any FIR.

Details of three FIRs lodged against applicant by the
complainant are as follows:-

(i) Crime No.I-147/2016
Dated of lodgment : 31.8.2016
Date of incident : 22rd to 29th August, 2016
Incidents : Applicant’s objectionable conduct with
complainant copy is at page 430 to 434.

(ii) Crime No.IlI-192/2016;
Date of lodgement : 27.10.2016
Date of incident : 27.09.2016
Incidents : Applicant forcibly entered main gates of
the gate of the precints of Thane with 13
unrelated persons and five-six vehicles.

(iii) Crime No.II-109/2016;

Date of lodgement : 29.12.2016

Date of incident : 31.8.2016 to 23.12.2016

Incidents : Alleged conduct of applicant of having
instrumental for publishing scrulious
material along with applicant’s photograph
in Daily Mirror & Daily Pudhari and for
making false complaints against applicant.
Copy of FIR is at page 682 to 686 of Paper
Book.

Admittedly, the applicant was not arrested in said Crime
No.I-147/2016 and later on had applied for and he got the
anticipatory bail in the said matter.
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® The process of disciplinary enquiry subject matter of
incident against Smt Praja Choudhary is stayed due to
interim relief ordered by the Hon’ble Supreme Court on
22.01.2018 in SLP No0.92/2018 filed by the applicant.
Thus it is not legally possible and permissible for the
Government to complete the enquiry in the matter of
charge-sheet against the applicant due to the order of stay
granted in favour of the applicant. Applicant had moved
Hon’ble Court complaining grave illegalities in the enquiry
being contrary to judgments of Hon’ble Supreme Court.

(2 Even paragraph No.7A of the Government decision dated
14.10.2011 therefore its deals with the matter of review of
suspension of case where the charge-sheet is served on
the delinquent under Rule 8 of the Maharashtra Civil
Services (Discipline and Appeal) Rules 1979, the review of
suspension is to be taken after three months and in the
event the disciplinary enquiry could not be completed
within six months and the delinquent has to be posted on
a non-executive post.

(h) Since Applicant has not been suspended due to filing of
FIR and since enquiry cannot be completed within six
months, he is entitled to be reinstated.

18. In the background of rival pleadings, the questions which arise
for consideration of this Tribunal in the present Original Application
and Tribunal’s findings thereon for the discussion and reasons

hereinafter are as follows :-

Sr Question Findings

No.

(a) Whether in the background that due | On facts of case, it is open to
to act of law and order of Court, the | Government to take

enquiry in the matter of charge | conscious decision.
sheet agasint the applciant could

not be concluded, due to stay of
enquiry ordered in SLP No. 92/2018
dated 22.10.2018, could suspension
be still continued on any other
ground?
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Whether the applicant is entitled for
relief that refusal to revoke the
suspension done by the Government
be declared to be bad being
erroneous and it be quashed?

(©

Whether from the record produced
by the parties, the order / decision
dated 29.10.2018 deciding to refuse
to review / revoke the applicant’s
suspension is sustainable on facts
as born on record?

(e)

Is applicant entitled for further relief
by issue of direction ordering the
Government to issue an order to
modify the said suspension and to
allow the applicant to resume duty
by treating that the suspension be
deemed to have been reviewed or set
aside?

Applicant is entitled to
declaration that suspension is
liable to be revoked forthwith
and he be posted on any
suitable position as per the

discretion of the State.

19.

After scrutiny of record and after taking resume of facts and law

as cited, and all questions which are agitated, it transpires that the

decision which Tribunal has to take would be guided or governed by

certain propositions viz. :-

If facts alleged against applicant which are regarded as the
cause of suspension do constitute grave misconduct and
those facts are shocking, suspension may be capable of
continuation, irrespective of any technicality in observance

If on facts, it is found that the suspension was justified
and was right course of action to be adopted, point of
mala-fides, discrimination etc. would take a back seat as

(A)

of procedure and as to its duration.
(B)

these matters would not vitiate the action impugned.
(€)

The question as to whether the suspension was at all
necessary and as to whether it deserves to be continued or
as to whether the applicant deserves to be reinstated will
solely depend upon the factual matter or the cause which
has led to suspension due to the gravity of misconduct of
the applicant.
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20. In this background, it is necessary to have a look at what are the

facts and what is the manner in which the suspension/its review was

seen by the authorities.

21. Sequence of facts born on record is as follows :-

(2)

(b)

()

(d)

(e)

()

(8
(h)

Complainant Smt. Praja Choudhary claims that soon after
she had long drawn conversation with applicant till late
night of 27.08.2016 and 28.08.2016. She sent the details
of messages to Smt. Swati Sathe, Director General of
Prisons (Western Region), Yerwada, Pune .

Complainant went to Smt. Swati Sathe, Director General
of Prisons (Western Region), Yerwada, Pune and gave
copies of conversation to Smt. Swati Sathe on 29.08.2016.

On 29.08.2016, Smt. Swati Sathe, Director General of
Prisons (Western Region), Yerwada, Pune visited the
Central Prisons Thane, made report against the applicant
to Special Inspector General of Police (Prisons), South
Division, Mumbai-8 by her communication dated
29.08.2016.

On 01.09.2016, Special Inspector General of Police
(Prisons), South Division, Mumbai-8 wrote a letter to the
Additional  Director General of Police (Prisons),
Maharashtra State, Pune.

On 01.09.2016, the Additional Director General of Police
(Prisons), Maharashtra State, Pune submitted the proposal
to suspend the applicant.

The said proposal was processed in the home department
on same day and the decision was taken by the Hon’ble
Chief Minister to suspend the applicant.

The order of suspension is issued on 02.08.2016.

Crime No. 147/2016 registered on 31.08.2016 relating to
the incident allegedly held on 26.08.2016 to 29.08.2016,
in which the complainant has reported the incident that it
has occurred on 26t and 28t of August, 2016. In which
she has reported the incident version contained in the
complaint in this regard reads as follows:-
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FABAA BoR cA RRTURIA AR b BRI e Gz
BT Blll. AL HIUAE TG HROAA 3T A@.  AHS Al FJU dasl
3iftrztes Agaian ABN AH TRATIRNS fetdt Het g 36 Rawigdta
A Algelt BREE feona e et sug. M AL AgA et SA &
HA AR TR & 3 ARG AZTARA et 3. A A AS @R SH
et T 3t FREA 36 AR DA B AR [etis ?/0¢/09§
A5t gUR 02.00 Al A JARW H{H3H ARl i BRIRNA NG Hell
3tz AR et WY, FFBEN SA A AT R A Vb Bl H,
AN geell WFdep AR 3@, AN FERAEAR Al ™ Gast
HeAebTet 009.00 arstal 3ifHietes ARale in AT slaRaz 038R0l
et Bell cAdedt ifieies Agaiet Al “all oS Arctad 3N Hell et AAfett
B R 3R Aoe!” UG A= A Blel AT, Al At =iel SH [HeB0
e etelt delt. QB! A T B, GeTl BA R Sa1d U A Hesal Al
fepan StistcblaTient A AER Aeriet A degl F 3ftieted ARl RevaA BR
g BE e Dell. Bl dBEER HAel 3HE ApdEld = AL
Q8038R0(919 TS AIF Al.al. RE0VYYE 089 TR Wiet el A i baadl [Fl
AA 3R gelt A TEd A 3 A uig A e HE v Aetet
AE!. AEAR 3MMRTeh ABATEl FAAT alet d dlet [GaH Wisl dboel N AlATdd
Bld. dact fKetics 2 /0¢ /098 Astt I 0¢.00 AT Fl @ AzBR! Sebid
3163 3T 3EE S A1 foabrl olcll. sliehid olp? 2 clid 3R B a At =iel
HeOATAS! Headl f8lat A et degl 3feieies ARd baal fast AY =i a2
EtA aFA ARk et A Ed g, 3 i NS S NeAER RAfett A
e @elt HY, siicia R AA F™ FHA E? g el AA HASRIA
SCAEEA BTG AP B12 AR Ht RAfel AE! 3R Alodel. WG Al A=
AR AAT 3 Al SRR et IS TR JAZA A IS THTRAS
3WIE FH> AR d A 3UA B3 AF 3R A AR Bl UbgA A
FEE1 RicaR 0T Rawhe IMEld SRATIRA 3IE B34 clolel. IS Hl coad
(1 1A ST ISH IR SR S8 B HS SHAL .

RER &&i® ¢/0¢ /098 IS W 90.30 A JARW &R
AATE Hell 3D AR Y ABe 55k Q038R0 aHsl AR
ATEHA IR R§08LYE08I R Tl AAS UGHAL FgUA = At
SIS ATIRAE! 3t TRA AS AR IS 3D ARl et R AT
AAS DAL AP e A g A BIE DAA 3Nl Td A Dol gHAct
AEL 3 AV TRl AteiaR d B 09.30 Al Al ARAR AT AAST
H5el ARILT AATE U HSA AHA TG T v ”
(Quoted from page Nos. 449 & 450 of paper book of O.A.)

(i) FIR is lodged by Sharad Shripati Khot entire incident held
on 27.09.2016, being Crime No.I 192/2016 dated
27.10.2016 alleging as follows :-

“adt festies R19.%.2098 AST 09.80 A A EFAE H A AR ABBR BRIE
g aifeta faearat fietes 3™ BREIEE aRAA Bewar HacER Fi
3. Brene ste@ el A A IR IRBR! B 3HEAGB! UG, TH
gl AT TSI He I BT BRIBE AlGct BIEHE I JAZA @S
(DS eI & TRAD! IEAT T AL A AR 38 A Yo FJA 30
gga Al HAA AT IWBR! P HEAB! AT TS AL AL

fercialla Sl 3tttretes <. gttt stem T Riweg daoR 31R.”

(Quoted from page No. 618 of paper book of O.A.)
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Crime No. 109/2016 registered on 29.12.2016 on
complaint filed by Smt. Praja Choudhari alleging that
commission of offences under Section 3(2)(2) of the
Scheduled Castes and Tribes (Prevention of Atrocities) Act,
1989, complaining that the applicant was instrumental to
file false complaint and publishing defamatory news
against Smt. Praja Choudhari.

All three crimes have been investigated and charge-sheet
is lodged in appropriate forum.

Applicant has been granted anticipatory bail in all
offences.

Trial of none of the Criminal cases has commencted.

It is nobody’s case that applicant is responsible for
delaying the trial of either of the case.

The matter of review of suspension was taken up by the
review committee thrice and the review committee
recommended that the suspension be revoked and the
applicant be assigned a non-executive post :-

Upon this note (dated 14.04.2018), query was made by the
secretary of the Hon’ble Chief Minister, which reads as
follows :-
“FEEsl Alaae™
&t ;- 90 B, R09¢
. fgienat sterm st Al GeIRABI RN @ Al Adtw AR AA

feEa 3R ¥ AN IFWITE IFEA Delcdl WD THOM
e RRIARNE BRATER B0 JTA 33a.

alg/-
(B facnolies?)
3u Afa”

(Quoted from page No. 179 of paper book of O.A.)

Matter of consideration of suspension was resubmitted by
the department through office note dated 18.04.2018 and
proposal to reinstate the applicant was reiterated.

Secretary of the Hon’ble Chief Minister again raised
query, which reads as follows:-



(r)
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“FIFsl ATaE

TR PAID : AR 09919/96 9 /9.5.9(9R /FFHIN-9

M. EREena steE AiEnicReE A IR geied el dieelian el stetan
AR faar Bet 30 fba A P AEEA AURHH TRAGR B JTE 3Ed.

As/-
(B fecnoltes?)
3u Afaa”

(Quoted from page No. 181 of paper book of 0.A.)”

Thereafter a note was putup after consulting the
committee. This note is dated 06.07.2018. It shall be
useful to refer the text of the said note dated 06.07.2018,
which reads as follows:-

8.

sft. et suera, foctalta siftietes, S #AAadt BRWEIE Atdar A

HERA S AR BT SRadueE BISERt Ieg IFA I e
3. &N JeaAidl AR Azl TAEE FHE HA AT A SEAHHAT
3t STer AR IR Al BISER! IEEATE AURNA ST Gl TA :-

8.

9. 3O ALTAAt BRI AA 3efleied USER BHRRA AT
Al 231 Ata et BN g ot FOR WelA T G
B. | 9819/9& BAA 388, 388 () A AN fERena snea,
AARHeE IEgl TRAA 3@, AR UHWl s @Rt ste@, en
feicifea seoend stet 3R, adE idfames e TRER %amﬁa
sl I 318.

2. 3Fa G [qesion gaelt freiiea sncEer st fgvee
Sem Alet IEfugpaudt BEl Ui S8 cacial Agl ardmEst
ML JFAR 38 A YO 3EGH G HRWEIG URTRE daat
A, SR AT S A BTHel A Al GH g
S ARADBR BIAW 3AH! TR et d a1 AT ARHe &
FABE 3d Hdet A AR 30 TR VelA T A IE B.
19Q2/9¢ HTH 383 PR IGF IFA 3. A ot sft e
e s RBrasinfivme eREE  wvaEEder g
AR U A 3 AR TR ARRTRIER HRIAE I

3.

3. sft favreie s aten kRl feeimaEa sre
3 haictdle fusla @fgen sl od et = AwArA g
TS HUA 32 Sft BT e Afstt FIABEBIA FE
dBR B e sieE 2 e stea, Jidfames om sor
et L& 3! B. 1190R/9€ HEAH 3(R)(R) 3, Sl SHKA
3AER (AR uldeer) tfafe™a 9%¢ R uAm Retis 2R.92.
R09§ ST IE SFA @, AT YN [qererh dtepelt Foriet

ADG m&ie FRER ufsan I 3@,

3% Al AT AFET Al 30 Alda At Fdenzn seguone sR.

Beie snera, Frelia sitieis, owl AsTadl BREE ARMER EMUua
Flgaieht aﬁéc—«m Raduymicata geifaa smcicn fGamla Aewelten

U0l HAARRAN @AM euet= fetgetenst suvwnd Ad 3g.”

(Quoted from page Nos. 184A and 185 of paper book of O.A.)
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(s) The proposal for revocation of the suspension was
returned from the office of Hon’ble Chief Minister on
09.08.2018 with an endorsement as follows :-

“9,2, @ 3 Iaal AR [Haryde gzaE AR wat.”

(Quoted from page No. 185 A of paper book of O.A)

(t) The aforesaid third back query was made by the office of
the Hon’ble Chief Minster asking the reconsideration of the
matter in the light of the earlier three points mentioned in
the office note (dated 06.07.2018).

() After direction from the office of the Hon’ble Chief Minister
for submission of the matter afresh, was taken by review
committee and fresh note has been put up on 24.10.2018
(page Nos. 185W and 185 X) and it is proposed not to
revoke the suspension. The text of the said note consists
of submissions/views which is about two pages, text
whereof is as follows:-

“g. . Snera A geenfid svarienid fdti 019.0%.209¢ st
3R FAFA A (3N.a F, ) AR HEARTAHCH CIcialal BTl HUAd STl AR
IoHA WA AZHAAED, BRWEE A JURAA HIZ, 3R WA AGRIAED d
FHREE AFRIETS T JURAA, AFREE, IS, 0 d 3uATA (FFH91-9) 3
3R 3uRd g, Hazg Jewia Al FJTH A Alan fecteen Fdenzn
3uTE add oft fgRiete stera et A, AZREE UG NGy, Hag
Y uRREA welet [afae Fae TERE v stet. st e stem s
gt dist deal feteisetigal Yeteenita sevend 3uat 3tgel gRon Jeft dvend
3l Bl @ HAeA™ U0l sft. Stied Alehd Al 3| SRR, Has Al
ferdtar=n feRtena s Fat= =Ee, el A gy swEst aifes Hais
QR/209¢ @ ¢30/209¢ 3R A BAHB d Al idARHA NRHSD
faetenen Aeweht sEae R Fozda AR B Ad G FEUE el
Uegl garRitid sheaisialc RIBRA &0 2 ZIUR &g, 31 ASHId a3et. Al

frerela A 3.

(Quoted from page Nos. 185W & 185X of paper book of O.A.)

(v) The said recommendation dated 24.10.2018 has been
accepted by the Hon’ble Chief Minister.

22. Now this Tribunal has to consider as to whether the decision of
the matter of continuation of suspension of the applicant is reasonable,

fair and supported by facts as available on record.

23. It is thus evident that the decision to continue the applicant’s

suspension is taken in following backgrounds :-
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The applicant has been named as an accused in three Crime Nos.
(@) 1147/2016 (Thane Nagar Police Station),

(b) I 192/2016 (Thane Nagar Police Station) and

(c) 109/2016 (Thane Nagar Police Station), as the
complaint of Smt. Praja Choudhari.

24, It is borne on record that:-

(a) Applicant’s suspension was effected due to complaint of
Smt. Praja Choudhari submitted by her to Smt. Swati Sathe and
on Smt. Swati Sathe’s report.

(b) The decision to refuse to revoke the suspension is taken,
based upon considering the circumstances, namely

(i) the charge sheet in three criminal cases is filed.

(ii) Disciplinary enquiry has been stayed and conclusion
thereof cannot be arrived.

25.  Legality of this decision to refuse to revoke the suspension
andcontinuation of suspension dated 24.10.2018 is under challenge in

the present Original Application.

26. The Government Resolution dated 14.10.2011 governs to the

matter of review of suspension.

27. Though according to the applicant, the review of suspension has
been as contemplated by said G.R. dated 14.10.2011 can be done only
when order effected on account of criminal case, paragraph No. 7A
thereof essentially refers to review of suspension whenever done on
account of disciplinary proceedings. Therefore, the applicant’s
contention that the said G.R. dated 14.10.2018 does not apply to his
case is based on improper reading and of the applicant’s failure to
coherently read the entire G.R. by giving due weightage to paragraph
No. 7A thereof.
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28. The applicant’s claim and contentions that various other officers
in prison department who are undergoing an enquiry for serious charge
and graver criminal case, for charges against them are graver and
hence, the applicant has been discriminated. This plea of the applicant

cannot be gone in for two reasons, namely:-
(i) Those facts are not distinctly pleaded with all details.

(ii) These facts are disputed, and the Government did not
have occasion to apply mind to this fact because those
facts were not averred with details in the O.A. or in any
prior representation made before the Government.

Therefore, the aspect of discrimination is left open and undecided

if at all any occasion thereto arises in future.

29. In the aforesaid background, this Tribunal would proceed to
decide the aspects of reasonableness, fairness, and justifiability of the
decision to continue the suspension of the applicant/ refusal to revoke

it.

30. Record reveals that for more than 3 occasions competent Review
Committee considered the facts and unanimously recommended that
the applicant’s suspension be reviewed and he be posted on any non-
executive assignment as is evident from foregoing paragraphs 21(o),

21(q) and 21(r).

31. The file had four trips to the office of Hon’ble Chief Minister and
back to Review Committee as below :-

(i) First amongst the query from Hon’ble Chief Minister’s
office, which is dated 17.04.2018, the department was
required to examine the “propriety of revocation of
suspension in the light of the order passed by the Tribunal
and the Hon’ble Supreme Court.

(ii) The second query appears to be dated 18.04.2018 or
sometime thereafter where the status of departmental
enquiry was sought. The office then put up the note and
gave details about the said enquiry as well as Criminal
cases and recommendation of revocation of suspension.



(iii)

(iv)
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Third time, however, Hon’ble Chief Minister directed
resubmission of the proposal after considering and taking
in to account the effect of three criminal cases pending
against the applicant.

Fourth time, the proposal was resubmitted after securing
recommendation of the committee and in the note dated
12.09.2018 it was proposed that revocation of suspension
of the applicant could not be recommended. This adverse
recommendation was accepted and that has led to present
O.A.

32. In the aforesaid premises, this Tribunal has to see as to, whether

the decision of the Government stands to the test of reasonableness,

based on undisputed facts.

33. It is, therefore, necessary to recount the facts, which is done as

below :-

(@)

(i)

(ii)

(iv)

v)

Three Criminal cases in which the applicant is namely
accused have been investigated and charge sheets have
been filed and those are awaiting trial.

In none of these three FIRs & charge sheet applicants’
suspension was proposed

The Departmental enquiry in the matter of misconduct
was commenced against the applicant towards his conduct
between 22.8.2016 to 28.8.2016 on the compliant of Smt.
Praja Choudhari.

Applicant did not participate in the enquiry by raising
objections as to legality, power, jurisdiction etc. Applicant
has challenged the enquiry on various grounds and in
particular that it violates the dictum of Hon’ble Supreme
Court based on Vishaka principle.

Applicant has approached Hon’ble Supreme Court and by
interim order Hon’ble Supreme Court has directed that
fidnings of D.E should be declared only with prior leave of
Courts.



(vi)

(vi)

26 O.A. No. 982/2018

It is not shown that any steps whatsoever were taken by
the Government to make application for leave for
declaration or findings of Enquiry Officer and for leave to
proced with the action thereon.

In the background that all actions viz. criminal cases, as
well as, disciplinary proceedings are in suspended
animation, a decision is to be taken by the Government
after taking into account all facts by deciding as to
whether the continuation of suspension or refusal for
revocation of suspension is to be taken.

34. Now this Tribunal has to see what are the prima-facie revelations

from the facts as are borned on record and are not disputable by either

party, at this stage.

35. These facts are culled and summarized below:-

()

(b)

()

Crime No0.147/2016 registered on 31.8.2016 consists of
imputation which are replication of the grievances of the
complainant of Smt. Praja Choudhari, which is the
foundation of imputations which have led to suspension.

The second FIR No.I-192/2016 dated 27t October, 2016 is
relating to applicant’s having acted in the nature of
indiscipline behavior during midnight of 27th September,
2016 where the applicant (accused) arrived at the entrance
of Jail premises and allowed about 30 persons and 6
vehicles to enter in the prescints of outer yard of fact. In
this case, charge sheet is filed, trial is commenced and
merit of this aspect also needs to be considered after the
aspect of charge sheet is examined as may be discussed
hereinafter.

The FIR 109/2016 dated 29.12.2016 islodged by the
complainant towards the conduct of the applicant relating
to his act of false publicity etc. against complainant Smt
Praja Choudhary etc. filed false complaints and hence
offences u/s 3(2)(2) of the Scheduled Castes and Tribes
(Prevention of Atrocities) Act, 1989. The factual aspect of
this offence do not warrant special cognizance in the
background of peculiar facts. Admittedly, the applicant
belongs to Vadar community which itself is a Vimukta
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Jati, as backward as Schedule Castes and the
complainant belongs to Schedule Caste.

(d) In so far as charge sheet in disciplinary matter is
concerned it relates to “improper conduct, ill motives and
consequent indiscipline”.

(e) In so far as improper conduct is conduct it may have been
divided in two parts :-

i) Applicant’s act of calling complainant to meet
outside the premises of place of work,

ii) Touching and / or holding hand of the complainant
and asking her to sit in the front seat of Car on 26t
August, 2017.

iii) Sending to the complainant blank whatsapp
messages and inducing her to enter into chatting on
whatsapp.

iv) Engaging in conversation of whatsapp messages
with the complainant, sending photographs on
whats app messages, and forcing her to continue to
chat and disturbing her till late night on 28th
August, 2016.

36. Gravity and seriousness as regards violation of propriety due to

chatting etc. can be understood after reading or perusal of the the text

of the messages. Without this exercise a feel of reality cannot be taken.

Therefore, this Tribunal has read entire text of messages, line by line,

which constitutes admitted piece of evidence truthful thereof is not in

controversy and copies whereof are on record.

37. The impression which this Tribunal gathers after reading the

whatsapp messages is as follows :-

(@)

(i)

Let it not be understood that the applicant is a rare
species of inocuous person due to which at the outset he
would harvest sympathy.

It prima facie appears that, if proved it may be held that
applicant has initiated or intimated response from the
complainant.
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(il The manner in which the very first message dated
25.8.2016 from the complainant is seen, complainant has
sent a laudiable messages of spiritual flavor, the dialogue
thereafter is relating to diet and apetite.

(iv) Thereafter, the applicant seems to have initiated
expression (apart from relevant) and the subject of
dialogue has taken shape to complainant’s soliciting for
allotment of accomodation.

(v) The complainant’s slip of writing /gestures tend to
exhibition or effort of attaining intimacy with applicant.

(vi) It was open for complainant to have guised that the charge
of the battery was lost the monetary balance for chatting
was not in credit, and she could have escaped / avoided
the chating. However, she continues to respond and
supplicate for allotment of accommodation, and has kept
on messaging which is a totally voluntary act of the
complainant.

(viij Complainant had option to quit from chatting which she
did not. Rather she has intimated the Applicant to
continue to chat

38.  All messages, exchange of photographs/pictures may prima facie
leads an impression that the applicant be viewed as a predator. At the
same time, prima facie, the complainant was not a naive and innocent
prey. It prima facie appears from the manner in which the complainant
has engaged herself in a dialogue on the whatsapp message does not
reliver her from escaping her plan or being planted as a bate, in terms

of what applicant has averred.

39. Be all this, as it may, and as the facts may be proved in the
process of trial of enquiry of charge, fact remains that one of the
pictures as portrayed by the applicant and as is undisputably vivid,
than bare speculation that it would not be safe to brand the Applicant

as a predator full of lust and as of craving of lust.
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40. The facts as alleged even if accredited worth of gospel truth, it
would be hard to believe or get persuaded that if proved the charge

could lead to major penalty of dismissal.

41.  After considering facts of criminal cases pending against the
Applicant and nature of charge attributed against the applicant, review
committee which consisted of very Senior Secretary / Additional
Secretary, Officers would recommend revocation and reiterate the same

thrice.

42.  Now the perspective with which this Tribunal has to examine the
case is as to whether on facts of the case what were the grounds
available with the Government for declining to accept the
recommendations of the Committee, made / repeated on three
occasions by raising queries, and then to solicit for an unfavourable
recommendations and then to accept it without unfavourable

recommendation demour.

43. As observed earlier and as quoted in foregoing paras no.21 the
recommendations of Review Committee were for revocation of
suspension of the applicant. The reason assigned in the last office note,
text whereof is quoted in para 21(v) is that because the applicant has
secured a stay order in the departmental enquiry, applicant’s
suspension need not be revoked. Text of the said note referred to in

para 21(s) is quoted below at the cost of repetition:-

“sil TEictiet Sttera Aiett AYAtE et desl feleislelicel Yelzenit hrvelid et 316 g0 Jell 2wnd
3Nl Blcdt @ AR gl st Sted Afsta Al 3T AR, Hos At oen ke au.
Fdtza =e, Reet AA A 3teEn Afkest B 2/209¢ @ €30/209¢ 3R SR
BeAHD d el AR 3neeuses fastwnen Aepelt sEaet TR Fotzda JeR waar Aa
A FgU =Aiell Yogl YatAitd BHolaeld RIBRA B0l 2 ZIUR Algl, 3A Jowhld a3ct. Al

fRrerela A 3.

[Quoted from para 21(r)]

44. Thus the grounds which turns out to be the ground on which

revocation of suspension is declined are :-
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(@) The departmental enquiry is stayed due to the order
passed by the Hon’ble Supreme Court in SLP 92/2018.

(b) Implied reliance on the fact that on earlier three occasions
suspension of the applicant was revoked and he was
reinstated.

45. Therefore, the reasons assigned in the office note and approved

by the Hon’ble Chief Minister needs to be viewed in the light of earlier

recommendations.

46. None of the facts on record do reveal any circumstances due to
which any overact is attributable towards the applicant from the date of
his suspension till consideration of case by the Hon’ble Chief Minister,

due to which the suspension must be continued.

47. Thus the decision to revoke the suspension rather to continue it,
is based on the reasons liable to be regarded as those which are not
germane to the settled principles on which the suspension is to be

continued.

48. Though it has been alleged that applicant has already being
subjected to complaint of sexual harassment, so far no complaint is
shown to have reached any logical conclusion. Moreover non amoungst
previous enquiries are stayed by any court. Moreover, the superphonic
speed with which the matter of suspension of the applicant was moved
on Smt. Praja Choudhari’s complaint, and the decision was reached and
suspension was effected, suggests that someone was keen on quick and
punctual action, as well was operating as a controlling hand to have

repelled the revocation in the offing.

49.  Moreover, it is not shown as to why the Governemnt did not move
the Hon’ble Supreme Court with liberty to declare the findings. Be it
that the enquiry conducted by the Departmental Enquiry Officer or

Vishaka Committee, against the applicant was legal fair and proper.
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50. A ground that applicant is a predator of such lustful
temperament that is remaining in the office would pose a threat to the
safety and security of the women folk around, could be reason so
eloquently relied upon. However, the manner in which haunting
enquiry of query one after other was made from the office of the Hon.
Chief Minsiter, nothing of the sort of good governance emerges, prima
facie, that one after other repelling queries were made to secure an

unfavourable recommendations.

S51.  All these facts taken together reveal that :-

(a) The office of Hon’ble Chief Minister was constantly pursued to
strive to take a decision unfavourable for revocation of
suspension of the Applicant.

OR

(b) The office of Hon’ble Chief Minister was also acting under the
fear phychosis /phobiya that if a person like the applicant
who is indicted as a predator full of last, is allowed to enter

the functional premises, it would create a catastrophic effect.

52. It is most likely that due to either of the factors expressed in
foregoing paragraphs, the applicant’s case/ file has made three trips
from the Review Committee in Home Department to the Hon’ble Chief
Minister’s office, and vice versa, until nothing containing unfavourable
recommendation was made taking the feel / hint of the wishes of

competent authority/ the office of the Hon’ble Chief Minister.

53. Same test and principle “as to when suspension is to be ordered
would depend upon, the question as to whether the conduct subject
matter, if proved, would attract major penalty”, would apply while
deciding whether the suspension has to be continued or revoked, except
with consideration of change, if any, in the circumstances. If the
change tends to add to the gravity the decision would be guided
accordingly. If circumstances which aggravate the misconduct have not

come forward, ordinarily the decision to revoke the suspension may
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have to be taken. Public interest ought to be the factor which ought to

govern and guide the decision making process.

54 In the present case, the charge against the applicant is of :-

(a) Improper behavior’ by way of ‘contacting the complainant
outside the office, which violates propriety as well as high
degree of integrity and good behavior as an uniformed
officer.

(b) Contacting the complainant on WhatsApp chatting and
forcing her to continue in said dialogue late till midnight,
which too is behavior full of impropriety and unbecoming
of a uniformed and high ranking officer’.

Even upon accepting all that is alleged against the applicant to
be the only probability or a reality, prima facie emerging, it would be
hard to believe that said conduct would ipso facto lead to imposition of

major penalty.

55. Moreover any/ new over acts are not imputed. Rather, prima
facie, preponderance of probabilities suggests strong probability of well
planned attempt of implication of applicant. Utimately, the judgment
day is to be awaited, yet feel of what appears, prima facie, has to be
taken. Therefore, it prima facie, appears that continuation of
suspension does not withstand test of reasonableness. The fact do not

emerge to be like marked aggravated story.

56. Hence, this Tribunal holds that continuation of suspension on
the ground as borne on record do not stand to the test of suspension

being required to be continued.

S57. In the aforesaid background, mixed question of law and fact as to
whether the grounds as are disclosed on record in foregoing para 21(v)
do constitute adequate grounds for continuation of suspension or
refusal for revocation of suspension has to be answered in negative.
Neither the conduct of the Applicant nor probable penalty would justify

continuation of suspension / refusal for revocation of suspension.
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58. In the result, Original Application succeeds.

59. The impugned order dated 29.10.2018 is quashed and set aside.
The Respondents are directed to issue necessary orders of revocation of

applicant’s suspension within 15 days from the date of this order.

60. Considering the long dragged series of litigation, no amount of
couts would really restitute the applicant. Therefore, parties to suffer

the costs.

Sd/-

(A.H Joshi, J)
Chairman

Place : Mumbai.
Date : 14.05.2019
Typed by : Shri A.K Nair
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